United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF & 
APPENDIX 


fo" 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
UNITED STATES OF AMERICA, 
Appellee, 
Vv. 
ELIZABETH JANE YOUNG CH..., 


Defendant -Appellant 


On appeal from the United St 
Court for the Eastern Distric 


[3 OF 


ORIGINAL 


ates District 
t of New York 


APPELLANT'S BRIEF /.ND APPENDIX 


ELEANOR JACKSON PIEL 

Attorney for Defendant- 
Appellant 

36 West 44th Street 

New York, N.Y. 10036 

(212) MU 2-8288 


PRELIMINARY 


ISSUES PRESENTED . 


FACTS BELOW 
ARGUMENT : 
POINT I - 


POINT II - 


POINT III- 


CONCLUSION 


DOCKET ENTRIES 


STATEM:NT . 


NOTICE OF APPEAL ... 
FIRST TRIAL INDICTMENT ... 


TABLE OF CONTENTS 


THE COURT'S RULING THAT THE GOVERNMENT 
HAD FAILED IN ITS PROOF AS TO ONE WEAPON 
AND ITS STRIKING THE EVIDENCE AS TO THAT 
WEAPON ON BOTH THE CONSPIRACY AND THE 
SUBSTANTIVE COUNTS WAS AN ACQUITTAL OF 
THE DEFENDANT; THE GOVERNMENT WAS BARRED 
ON DOUBLE JEOPARDY GROUNDS FROM THERE- 
AFTER REINDICTING AND RETRYING. THE DE- 
PENDANT .ccccccccccecesveseseesecesesceece 
THE JURY VERDICT OF NOT GUILTY OF CON- 
SPIRACY TO VIOLATE 18 U.S.C. §922 (a) 3 

AS A CO-CONSPIRATOR WITH CO-DEFENDANT 
CHIN, NECESSARILY DECIDED FACT ISSUES 
FAVORABLY TO DEFENDANT YOUNG. THE GOVERN- 
MENT IS THEREAFTER BARRED BY THE DOCTRINE 
OF COLLATERAL ESTOPPEL FROM RELITIGATING 
ANY OF THESE ISSUES IN A SUBSEQUENT PROSE- 
CUTION OF THAT DEFENDANT ......cccccccerecs 
THE FROSECUTION WAS BARRED BY DOUBLE 
JEOPARDY FROM TRYING DEFENDANT YOUNG UNDER 
THE SUPERSEDING INDICTMENT BECAUSE BOTH 
THE CONSPIRACY TRIAL (WHERE DEFENDANT WAS 
ACQUITTED) AND THE SECOND TRIAL ON THE 
SUBSTANTIVE CRIME INVOLVED THE SAME EVI- 


eeree 


TABLE OF CONTENTS 
(Continued) 


SECOND TRIAL INDICTMENT 


OPINION OF COURT BELOW DENYING MOTION TO DISMISS SUPER- 
SEDING INDICTMENT 


TABLE OF CASES 
Ashe v. Swenson, 397 U.S. 436, 443 (1970) 
Fong Foo v. United States, 389 U.S. 141 (1962) 
Green v. United States, 355 U.S. 184 (1957) 
Kepner v. United States, 195 U.S. 100 (1905) 
Milanovich v. United States, 365 U.S. 551 (1961) 
Pierera v. United States, 347 U.S. 1 (1954) 
Sealfon v. United States, 332 U.S. 575 (1948) 


United States v. Sabella, 272 F.2d 206, 2 Cir. 
1959, 211 


United States v. Ball, 163 U.S. 662 (1896) 

United States v. Cohen, 197 F.2d 27 (3 Cir. 1952) 

United States v. Colacurcio, 514 F.2d 1, 6 (9 Cir. 1975).. 
United States v. Hill, 473 F.2d 759 (9 Cir. 1972) 


United States v. Jenkins, 490 F.2d 868 (2 Cir. 1973), 
affd. 420 U.S. 358 (1974) ; 


United States v. Kehoe, 516 F.2d 78 (5 Cir. 1975) 
United States v. Kramer, 289 F.2d 909 (2 Cir. 1961) 


United States v. Brewster, 408 U.S. 501 
(1972) 


United States v. Schaeffer, 510 F.2d 1307, 1313 (8 Cir. 
1975) cert. den. 95 S.Ct. 1975, 1980 


Te eee eu is are dg ng ee gd i een a 


TABLE OF CASES 


(Continued) 
Page 
United States v. Sisson, 399 U.S. 267 (1970) ..cccccccee : 12 
United States v. Southern R. Co., 485 F.2d 309 
RGEM CEE. 5. SUIS 6a bcc ctecsacvesnceawene i+seeeenvews 12 
United States v. Velasquez, 490 F.2d 27 (2 Cir. 1973) 
Ce Cs Bae wee. Cee CET 60 60b0K 6050000 Keds ewe 11,12,13 
STATUTES 
United States Constitution 
Fifth Amendment ..... EAE anergy wong aera eee ee eee eee eee 17,18,26 
United States Code 
a) on ee Se oe ie edad eT eo rere ; 23 
BOCLO: BB i GOCE basso OK 08 6a 05 kd5s oes bee ebaeee i enees 19 
TESTS BB, SFES GO) Doe anes bccdcds pnb o Sra eneeen en 1,3,6,10, 
14,18,21 
OTHER AUTHORITIES 
IS Moore's Padeoral Prasetee 26s idcncnoscssccivess baseene 16 


-iii- 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Vv. 
ELIZABETH JANE YOUNG CHIN, 


Defendant-Appellant. 


On appeal from the United States District 
Court for the Eastern District of New York 


BRIEF FOR APPELLANT 


PRELIMINARY STATEMENT 
This case is before the Court on an interlocutory appeal 
predicated on grounds of double jeopardy and collateral estoppel. 


The appeal was filed on the Friday before the Monday that the 


second trial commenced on June 21, 1976. The trial court (Judge 
Jacob Mishler) and this Court denied appellant a stay of the trial 


pending appeal. The case then proceeded to a verdict of guilty 


on two counts of an eight count indictment charging violation of 


18 U.S.C. §922 (a) 3, wnich proscribes, as part of the Ommbus 


Crime and Safe Streets Law of 1968, the transportation of « weapon 


into a state where a person resides from outside the state. 


Defendant-appellant Elizabeth Jane Young Chin (hereafter 
"Young") is scheduled to be sentenced along with her husband, co- 
defendant Kenneth Chin (hereafter "Chin"') on September 17, 1976 
by Judge Mishler in the United States Court for the Eastern Dis- 


trict of New York. 


ISSUES PRESENTED 


1. Whether the trial court's striking all the evidence 
concerning one of four weapons on the grounds of failure of proof 
prior to submission of the case to a jury did not bar on grounds 
of double jeopardy a subsequent prosecution on the same charge for 
the same weapon. 

2. Whether a jury verdict of not guilty on conspiracy 
to violate a provision of the gun control law barring transporta- 
tion of weapons did not bar, 
(a) on grounds of collateral estoppel admission 
in a subsequent prosecution of evidence of joint crim- 
inal involvement with another and other specific issues 
necessarily decided by the prior acquittal and/or 
’ (b) on grounds of double jeopardy, a subsequent 
prosecution of the substantive charge, predicated on the 


same evidence, 


FACTS BELOW 
Defendant Young was indicted along with defendant Chin 


on November 11, 1975 in the Eastern District of New York on a 


two-count indictment charging: (1) Conspiracy to violate Title 
18 U.S.C. §922 (a) 3, and (2) the substantive violation of the 
same section. The law at issue proscribes the importation by 
one, not specifically licensed, of any firearm obtained from 
without the state into a state where the importer resides. 
Under count one, the conspiracy count, the overt acts 
alleged were: 
(1) The purchase by defendant Young of a firearm 
Setial No. S-12585 from a California sporting goods 
store on July 29, 1975. 

(2) The possession by both defendants Young and 
Chin at their apartment in Brooklyn, New York on 
October 4, 1975 of four firearms, Serial numbers 
5487136, 89474, S-12585 and S-12590. 

Count one, the conspiracy count, charged that the de- 
fendants Young and Chin knowingly and wilfully conspired to trans- 
port the firearms above described from Los Angeles, California 
to Brookl'-n, New York, where they were alleged to reside between 
July 29, 1975 and October 4, 1975, in violation of the statute. 

Count two charged both defendants with knowingly and 
wilfully transporting the same-described weapons from California 
to Brooklyn, New York, where they resided,in violation of the 


statute (A-7-9) . 


1. References to the Appendix are to A- and page number; to the 
two trial transcripts by I followed by page number for the first 
trial and by II followed by page number for the second trial. 


The case of defendant Young was severed from that of 
the co-defendant Chin and she was tried alone on April 12, 
through April 16, 1976. The government adduced the same, or 
substantially the same evidence to support both counts of the 
indictment. That evidence, briefly summarized, involved proof 
that the defendant Young lived with the defendant Chin (to whom 
she was not then married) at 925 Union Street, brooklyn, New 
York from sometime in 1974 through the present time (I 90). 
Defendant Young had a Los Angeles, California, address which she 
changed through the post office to an address in New York in 
1974 (I 61). Defendant Young purchased one of the weapons (an 


Armalite 180 Serial No. S-12585) at a sporting goods store near 


Los Angeles in July 1975 using a valid California driver's license 


for identification (I 43, 46, Ex. 6). It bore the prior Los 
Angeles, California address. There was other evidence that two 

of the other three weapons were purchased by defendant Young in 
August 1975 in California (Serial Nos. 5487136 and 89474). The 
government introduced conflicting evidence that the two weapons 
had been purchased by the defendant Chin -- one in July 1975, the 
other in August 1975 -- from the same person who said he sold them 
to the defendant Young (I 227, 232, Ex. 16; 239, 245, Ex. 14; I 
248-250, Ex. 15). Evidence concerning the fourth weapon (AR 180 
rifle S-12590) was adduced to the effect that it was purchased in 
California by another person, Mark Choyei Kondo, otherwise uniden- 


tified, and not connected up with either defendant (I 50, 52, Ex. 7). 


Defendant Young presented a defense through the testi- 
mony of three witnesses, one of whom was her father. She con- 
tended that in early July 1975 she had a quarrel with Mr. Chin 
with whom she had been living and she returned to California to 
her parent's home in Hanford intending to start a new life and 
resune her California residence and give up her Brooklyn residence 
in New York with Mr. Chin (I 340). Her father testified to her 
telling him of the quarrel, her intention to live in California, 
and that she applied for unemployment insurance and looked for 
employment in California (I 340, 341). She presented further 
testimony that Mr. Chin remained in New York (I 325). It was 
until she returned to New York sometime in the middle or late in 
August, 1975, that sue changed her mind about her residence and 
decided to move back to New York (I 342). 

She also presented evidence, controverted by the govern- 


ment by evidence that at least two of the four weapons were "mili- 


tary" weapons, that she had a legitimate interest in weapons as a 


hunter and that she shared that interest with the co-defendant 
who was now her husband (I 173, 325). 

At the end of the case (after the conclusion of the 
government 's opening summation and the summation of defense coun- 
sel) the trial court, on its own motion, struck all the evidence 
concerning one of the four weapons and directed the jury to dis- 


regard such evidence ‘on the grounds that the government had 


failed to prove that Young had transported the weapon to New 


ua (I 505) That weapon was involved in the "Kondo" sale 


York. 
(S-12590). 

At the conclusion of the case on April 15, 1976 the jury 
found the defendant Young not guilty on count one, the conspiracy 
count (I 607). It was unable to agree on count two and a mistrial 
was declared by the court on that count on April 16, 1976 (I 630). 

On April 19, 1976, the government filed a superseding 
indictment as to both defendants Young and Chin. That indictment 
was an eight-count indictment, again charging violation of 18 U.S.C. 
§922 (a) 3 as to each of the four weapons involved in the original 
indictment, As to each weapon, the counts were divided and the 
defendants charged jointly as before with knowingly and wilfully 
transporting and,in addition, with receiving each weapon in viola- 


tion of 18 U.S.C. §922 (a) 3 during a period which extended from 


July 29, 1975 to October 4, 1975 -- the same period of time as 


alleged in the prior conspiracy count on which defendant Young was 
acquitted (A-10-14). 

Defendant Young duly moved to dismiss the superseding 
indictment on the grounds of double jeopardy and collateral es- 
toppel. The motion was denied by the trial court on the eve of 
the trial. The trial court also denied a motion for a stay of the 
proceedings after a notice of appeal to this Court was filed. This 


Court also denied a stay and the trial proceeded. At the trial 


2. This was the precise language of the court in an opinion denying 
defendant Young's motion to dismiss on grounds of double jeo- 
pardy/collateral estoppel (A- ). 


(this time both Young and Chi ) which commenced on June 21, 1976, 


the motion was renewed and c.unsel for defendant Young was told 
that all objections on evidence and otherwise on the double 
jeopardy/collateral estoppel issue were preserved for an appeal 
(II 26, 27, 116, 434). 

The case against the two defendants was substantially 
the same as that made out by the government against defendant 
Young at the prior trial. The same theory was advanced: that 
three of the four weapons were found in the Brooklyn apartment 
they both occupied on October 4, 1975 (II 96, 99, 101); that 
defendant Young purchased the AR 180 (S 12585) at Coles Sporting 
Goods on July 29, 1975 (II 105, Ex. 6); that records showed the 
Brooklyn address to be the residence of Young and Chin from 
sometime in 1974 continuously to the time of -he trial (II 210, 
226). Witnesses Michael Yanagita and Mare Choyei Kondo were 
called by the government and refused to testify. Evidence of 
Mr. Kondo's purchase of one of the AR 180 weapons (S 12590) at 
Coles Sporting Goods Store in California on August 12, 1975, was 
again introduced in evidence (II 114, Ex. 7) and thir cime the 
government introduced into evidence an address book found in 
defendants' apartment on October 4, 1975, pursuant to a search 
warrant, which contained Mr. Kondo's name and California address 
(II 192, 193, Ex. 23). 

At the second trial the court attempted to exclude all 


references to the defendants as hunters (II 63, 64, 285, 286). 


Although evidence did come in on this issue, the jury was in- 
structed to disregard it (Il 677, 678). Similarly, the court 
ruled that evidence as to a disagreement or quarrel between the 
two defendants in July 1975 was irrelevant to any of the issues 
of the case and barred that evidence, despite the prior finding 
by a jury that such a fight must have taken place and that the 
two accordingly had no agreement between themselves to import 
weapons from California to New York whether or not defendant 
Young had, in fact, changed her residence from New York to 
California (II 499-501). 

At the end of the trial, the court dismissed counts 


3 (2 741). The 


two, four, six and eight against defendant Young 
jury found her guilty on counts one and three (transporting the 
two AR 180 weapons) and not guilty on counts five and seven 

(II 845). The jury found the defendant Chin guilty on counts 


one, two, trree and four and not guilty on counts five, six, 


seven and eight” (II 845, &:3). 


3. The court decided that under Milanovich v, United States, 
365 U.S. 551 (1961) a defendant could not be “harged as a 
principal in both the illegal transportation and receipt 
of weapons, 


Counts five through eight involved the transportation of weapons 
obtained allegedly from Michael Yanagito who had refused to tes- 
tify. At the prior trial he had similarly refused but a written 
statement of Yanagito had been admitted into evidence, pursuant 
to stipulation between the government and defense counsel. 


POINT I 
THE COURT'S RULING THAT THE GOVERNMENT HAD FAILED IN 
ITS PROOF AS "O ONE WEAPON AND ITS STRIKING THE EVi- 
DENCE AS TO ThAT WEAPON ON BOTH THE CONSPIRACY AND 
THE SUBSTANTIVE COUNTS WAS AN ACQUITTAL OF THE DE- 
FENDANT; THE GOVERNMENT WAS BARRED ON DOUBLE JEOPARDY 


GROUNDS FROM THEREAFTER REINDICTING AND RETRYING THE 
DEFENDANT. 


At the end of the case against defendant Young -- 
after both the government and the defense had summed up -- the 
court on its own motion struck all the evidence on the "Kondo 
sale" -- a sale of an AR 180 (S 12590) to Mark Choyei Kondo at 
the Coles Sporting Goods Store in California on August 12, 1975, 
and directed the _ ry not to consider it. That same weapon was 
one of the three found in defendants Young's and Chin's residence 
in Brooklyn on October 4, 1975, when their apartn s searched 
and they were arrested. 


The colloquy which accompanied the striking of the 


evidence was as follows: 


"The court: 1 don't know how it helps the govern- 
ment 's case to keep that evidence in, when all the 
government has to do is prove that a weapon was 
brought in... . 


"Mr. Levin Epstein [for the government]:. .. I 
can't honestly say that the government relies on 
that weapon for its proof. The government will 
stand on any of the weapons for its proof." (I 495) 


"The Court: I don't think it's [the evidence as to 
the 'Kondo' weapon] necessary. It may very well 
place a guilty verdict 22 eopardy. I think it's 

a close question." (I 4 363 


"The Court: .. . I'm telling the jury I'm striking 
all the testimony and exhibits concerning the 


transaction and sale by Copeland or Coles Sport- 

ing Goods to Mark Choyei Kondo ... [as] unre- 

lated to the charge in the indictment." (I 503, 505) 

Thus the court told tne jury to disregard all the evi- 
dence which concerned the "Kondo" weapon transaction and in so 
doing removed the issue from the jury's consideration. In its 
opinion rejecting the double jeopardy contention, the court 


said it struck the evidence "on the ground that the government 


had failed to prove that Young had transported the weapon into 


New York". The court further stated, however, that its ruling 


" and "did not determine the guilt 


was "evidentiary . .. only 
or innocence of Young with respect to the crimes charged" (A-17). 
Nonetheless the ruling took the issue away from the jury and was 

a finding of no evidence against defendant Young on that issue. 
And the court, itself, effectively acquitted the defendaut of any 
crime, i.e., conspiracy and/or the substantive violation of 18 
U.S.C, §922 (a) 3 despite its express language that it had made 

no finding on that issue. 

As it appears from the excerpts from the record above, 
neither the court nor the government regarded the charge involving 
the "'Kondo'' weapon as necessary for conviction since each count 
(the conspiracy (Count I] and the substantive charge [Count II) 
concerned three other weapons. 

This Court has most recently written on this issue in 
United States v. Jenkins, 490 F.2d 868 (2 Cir. 1973) affd. 420 


U.S. 358 (1974), and in United States v. Velasquez, 490 F.2d 27 


(2 Cir. 1973) cert. den. 421 U.S. 946 (1975). Jn Jenkins, 
Judge Friendly traced the historical underpinnings and constitu- 
tional logic of the citizen's protection against double jeopardy 


oriented around the ultimate issue in each of those cases -- 


the government's right to appeal from a judgment in the defendant's 


favor. on 

The case at bar, however, is distinguishable on this 
issue from both Jenkins and Velasquez in that the issue on which 
jeopardy is here claimed was one of fact which was before the 
jury under the indictment until the end of the case when the 
issue was withdrawn from the jury's consideration by a ruling of 
the trial judge. The judge ruled that the government had failed 
in its p». € and accordingly the jury could not find the defendant 
Young guilty of either conspiring with defendant Chin to bring 
a weapon described as AR 180, S-12590 into the state of New York 
from outside the state or from effecting the substantive crime 
(at a time when she and Chin were allegedly both residents of 
the state of New York). 

The government in its brief below filed with this Court 
in opposing defendant Young's application for a stay of the trial 
stated: 

", . . the United States would not dispute, for 

purposes of this motion, that jeopardy would have 

attacned had the Court dismissed a count of the 
indictment, involving solely this particular gun. 

However, this Court, sua sponte, and for the stated 


purpose of avoiding any post-trial speculation as 
to the basis for a conviction, prophylactically 


instructed the jury to disregard some of the 
evidence relating to one part of one of the 
counts." (Brief p. 7 


The government here is relying on the fact that it inartfully 
drew the first indictment which lumped together as one offense 
the charged violations of law concerning four different weapons. 
After the trial court had made its finding that the government 
had failed in ics proof as to one weapon, the government then 
stated it was not barred from re-presenting evidence to a new 
jury concerning that weapon in a separate new count. In Jenkins 
the Supreme Court stated: 

"Here there was a judgment discharging the de- 

fendant, although we cannot say with assurance 

whether it was, or was not a resolution of the 

factual issues against the government.” 420 

U.S. at 370. 
In the case at bar the trial court was clearer -- it found that 
the government had failed in its proof on that issue. The 
teaching of Jenkins is relevant on this issue: it matters not 
what the trial court calls it if the effect is to rule out any 
possibility of conviction on a certain set of facts and to take 
the issue from the jury. Such action amounts to an acquittal. 

Said this Court in Velasquez: 

"The present law of double jeopardy precludes 
retrial in instances when, pegarciess of the label, 
the trial court has ruled in favor of the defendant 
on facts going to the merits of the case if these 
facts were adduced at trial (United States v. Sisson, 
supra); if they were presented at an evidentiary hear- 
ing (United States v. Southern R. Co., 485 F.2d 309, 
at 312 (4th Cir., 1973); or if they were stipulated 
by the parties (United States v. Brewster, 408 U.S. 


501, 506, 92 S.Ct. 2531, 33 L.Ed.2d 507 (1972); 
United States v. Sisson, supra at 285 of 339 U.S. 


"The underlying thrust of the protection 
against double jeopardy is thus not to limit 
the number of times a defendant may be summoned 
into court on a single offense. Under present 
law this may be done repeatedly. It is rather to 
limit to one the number of times that a defendant 
may be required to submit proof of his innocence 
to challenge or acceptance py the other side. 
This expresses the root function of the trial as 
a proceeding where litigants are to be heard be- 
fore a neutral tribunal, where they appear aad 
argue as adversaries and where their case is to 
be subjected to public scrutiny and is open to 
rebuttal. It is multiple trials in this sense 
which the double jeopardy clause is designed to 
prevent.’ (footnotes omitted) (emphasis supplied) 
(990 F2d at 34) 

Moreover, as has been noted frequently by this Court as well as 


others that it is "fundamental that a defendant, once acquitted, 

may not again be placed in jeopardy for the alleged crime. Fong 

Foo v. United States, 389 U.S. 141 . .. (1962), Kepner v. United 
States, 195 U.S. 100 . . . (1905), United States v. Ball, 163 


U.S. 662 . . . (1896)." (Judge Kaufman in Velasquez (dissent)(490 


F.2d at 39.) See also Green v. United States, 355 U.S. 184 (1957); 
cf. United States v. Hill, 473 F.2d 759 (9 Cir. 1972); United 
States v. Kehoe, 516 F.2d 78 (5 Cir. 1975). 


POINT II 


THE JURY VERDICT OF NOT GUILTY OF CONSPIRACY TO 
VIOLATE 1€ U.S.C. §922 (a) 3 AS A CO-CONSPIRATOR 
WITH CO-DEFENDANT CHIN, NECESSARILY DECIDED FACT 
ISSUES FAVORABLY TO DEFENDANT YOUNG. THE GOVERN- 
MENT IS THEREAFTER BARRED BY THE DOCTRINE OF COL- 
LATERAL ESTOPPEL FROM RELITIGATING ANY OF THESE 
ISSUES IN A SUBSEQUENT PROSECUTION OF THAT DEFEND- 
ANT. 


When the jury found the defendant Young not guilty 
of conspiring with Kenneth Chin between July 29, 1975 and Octo- 
ber 4, 1975 to violate the weapons law, the jury expressly had 
to find that the two defendants had no agreement whatsoever 


that concerned the illegal transportation of weapons. This 


was impliedly a finding that neither one nor the other had 


e 


. , : : ») 
aided or abetted the otier in violating the weapons law. 


Since the defendant Young presented affirmative evi- 


dence that she quarreled with defendant Chin, returned to her 


parents’ home in Hanford, California on a one-way airplane 


ticket, looked for work and registered to receive unemployment 


assistance, the jury must have found that those facts were true 


ee 


5. Indeed, in its brief below, the government stated: 


"It may well have been (in fact it is more likely 
than not, i° is submitted) that the jury's ver- 
dict was based on the Government's failure > 


prove beyond a reasonable doubt an agreeme, _ be- 
tween Young and her co-defendant." (p. 13) 


And again: 


- it is not unreasonable at all to assume 


that the jury acquitted on Count One because they 
were not convinced that an agreement had existed 
(p. 15) 


and accordingly that the defendant Young had at least tempor- 
arily broken up her close relationship with defendant Chin. 

These favorable inferences must have been drawn by 
a jury as against the uncontroverted evidence that defendant 
Young purchased one of the weapons in California on July 29, 
1975 (AR 180 S-12585) ano that the weapon anc two others were 
found in an apartment in New York exclusively occupied by 
defendants Chin and Young on October 4, 1975. 

Since all these inferences, and more, were favorable 
to defendant Young she coulc ot be required to face a retrial 
in which she had to prove again that she had not acted in con- 
cert with defendant Chin to violate the weapons law. As stated 


in Ashe v. Swenson, 397 U.S. 434, 443 (1970): 


"It [Collateral Estoppel] means simply that 
when an issue of ultimate fact has once been de- 
termined by a valid and final judgment, that 
issue cannot be litigated between the same parties 
in any future law suit." 


Instead at the trial, having pleaded double jeopardy 
and collateral estoppel, she tried a second time to introduce 
the same evidence of her break with defendant Chin and at the 
second trial the court ruled that she could not even assert 
this defense this time around. Thus, not only did she not get 
the advantage of the prior favorable ruling, but she was pre 
cluded from presenting all the facts to the jury and the jury 
was permitted to make a finding that defendants Young and Chin 


knowingly (and together) wilfully transported the weapons from 


California to New York in violation of the weapons law. 

The Ninth Circuit in a case involving a reverse ap- 
plication of the doctrine of collateral estoppel, United States 
v. Colacurcio, 514 F.2d 1, 6 (9 Cir. 1975), defined the doctrine 
by reference to 1B Moore's Federal Practice: 

"The issue to be concluded must be the 

same as that invoived in the prior action. In 

the prior action, the issue must have been 

raised and litigated, and actually adjudged. 


The issue must have been material and relevant 
to the disposition of the prior action. The 


determination made of the issue in the prior 


action must have been necessary ard essential 
to the resulting judgment. 


This Court had occasion to apply tne doctrine of col- 
lateral estoppel to a set of facts which highlighted the distinc- 
tion between res judicata, collateral estoppel and broad double 
jeopardy considerations in United States v. Kramer, 289 F.2d 
909 (2 Cir. 1961). 

In Kramer, the defendant had been acquitted of sub- 
stantive crimes arising from two post office burglaries. The new 
indictment charged conspiracy to break and enter with intent to 
commit larceny and conspiracy to conceal and convert money and 
things of value stolen from the Post Office. Another count 
charged Kramer with receiving and concealing property from the 
Post Office. 


«4 Judge Friendly, speaking for this Court, held that the 


Double Jeopardy clause did not preclude a subsequent prosecution 


on issues not raised in the prior criminal proceeding, but 


collateral estoppel precluded the government from relitigating 
issues necessarily determine? in the earlier tria! 

The test as to hc collateral estoppel or res judicata 
applies to a subsequent prosecution in a criminal case is there 
broken down into two phases: 

(1) What did the first judgment determine? (to 

be ascertained by looking to the record of the -rior 
trial), and 

(2) How does that determination bear on the 

second case? 


Said this Court at pp. 915, 916: 


"A defendant who has satisfied one jury that 


he had no responsibility for a crime ought not 
be forced to convince another of this even in 
a prosecution where in theory, although very 
likely not in fact, the Government need not 
have tendered the issue. 


"More important, to permit the Government to 
force a defendant who has won an acquittal to 
relitigate the identical question on a further 
charge arising out of the same course of con- 
duct, selected by the Government from the ex- 
tensive catalogue of crimes furnished it in the 
Criminal Code, would permit the very abuses that 
led English judges to develop the rule against 
double jeopardy long befere it was enshrined in 
the Fifth Amendment .. . and still longer before 
the proliferation of statutory offenses deprived 
it of so much of its effect. 


"The very nub of collateral estoppel is to extend 
res judicata beyond those cases where the prior 
judgment is a complete bar. The Government is 


free, within the limits set by the Fifth Amend- 
ment, see United States v. Sabella, 2 Cir 1959, 
272 F.2d 206, 211, to charge an acquitted defen- 
Cant with other crimes claimed to arise from the 
same or related conduct; but it may not prove the 
new charges by asserting facts necessarily de- 
termined against it on the first trial, no matter 
how unreasonable the Government may consider that 
determination to be." 


Thus based upon the analysis in Kramer and viewed 


narrowly, the government in the case at bar was precluded from 


presenting to the jury at the second trial any issue which the jury 


expressedly or impliedly considered and decided when it found 
the defendant Young not guilty of the charge in Count I of the 
indictment which read: 

COUNT I 


On or about and between July 29, 1975 and Octo- 
ber 4, 1975 within the Eastern District of New York and 
elsewhere, the defendants KENNETH RAYMOND CHIN and 
ELIZABETH JANE YOUNG, did knowingly and wilfully con- 
spire to commit an offense against the United States, 
namely, to obtain firearms in Los Angeles, California, 
to wit: a U.S. Ml carbine, Serial Number 5487136; an 
Armalite AR 7 rifle, Serial Number 89474; an Armalite 
180 rifle, Serial Number 12585; and to transport said 
firearms from Los Angeles, California into Brooklyn, 
New York, the State where the defendants KENNETH RAYMOND 
CHIN and ELIZABETH JANE YOUNG did then reside, the de- 
fendants KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG 
not being licensed importers, manufacturers, dealers, 
or collectors, of said firearms, in violation of Title 
18 United States Code, Section 922(a) (3). 


In furtherance of said unlawful conspiracy and to 
further the objects thereof, the defendants KENNETH 
RAYMOND CHIN and ELIZABETH JANE YOUNG did commit the 
following: 


OVERT ACTS 


1. On or about July 29, 1975, the defendant ELIZA- 
BETH JANE YOUNG purchased a firearm, Serial Number 


S-12585 from Coles Sporting Goods, 1030 South La Brea 
Street, Inglewood, California. 


2. On or about October 4, 1975, the defendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, did 
possess at 925 Union Street, Brooklyn, New York, 
Apartment 4B, four (4) firearms, Serial Numbers 
5487136, $9474, S-12585, (Title 18 United States 
Code, Section 371). 

From a reading of the foregoing, it is clear that 
the jury found that there was no unlawful conspiracy between de- 
fendants Chin and Young of any kind whatsoever. Thus, evidence 
as to the two overt acts which included the purchase of a rifle 
by detendant Young in California on July 29, 1975 and the pos- 
session of three rifles on October 4, 1975 in the defendant's 
apartment in Brooklyn, New York could not be shown again to 
reflect any unlawful conspiracy or agreement between the two 
defendants to do or to have done anything illegal with those 
weapons. 

Any suggestion to a new jury that there was an un- 
lawful agreement between the two of them or that one or the 
other aided or abetted the other of the two, was legally barred 
by the doctrine of res judicata and collateral estoppel. 


Similarly, since the jury must have found the absence 


of an agreement between the defendants to be based on the evidence 


of a quarrel between them and, further, evidence that the defend- 


ant Young changed her residence from New York to California, the 


6. Evidence as to the Kondo weapon (AR 180 S-12590) had already 
been stricken from the jury's consideration. 


issue of the quarrel and its significance (change of residence) 
cannot again be put to a new jury because of res judicata and 
collateral estoppel. 

Thus, if defendant Young could be retried at all on 
any of the issues in the new indictment, the court would have to 
take from the jury any considerations which suggested joint 
illegal action of the defendants, or any considerations that 
defendant Young had not had a bona fide intent to change her 
residence from New York to California. In this regard, it: was 
further improper for the evidence as to her (and his) continuing 
residence in New York through 1974 and 1975 to be presented 
where another jury had heard it and decided that, at least 
during that period and in July and August 1975, she had changed 
her residence sufficiently for it to signify a break in relation- 
ship with defendant Chin. 

This Courc may well ask: what was left to be adjudi- 


cated? As is set forth in Point III below, detendant Young 


asserts that there could be no retrial on the issues involved 


after her prior acquittal. 


POINT III 
THE PROSECUTION WAS BARRED BY DOUBLE JEOPARDY FROM 
TRYING DEFENDANT YOUNG UNDER THE SUPERSEDING INDICT- 
MENT BECAUSE BOTH THE CONSPIRACY TRIAL (WHERE DE- 
FENDANT WAS ACQUITTED) AND THE SECOND TRIAL ON THE 
SUBSTANTIVE CRIME INVOLVED THE SAME EVIDENCE, 

In this particular case, the government's theory and 
evidence on both the conspira.y count and the substantive crime 
of violation of 18 U.S.C. §922 (a) 3, were the same. 

The evidence adduced by the government at both trials 
was identical on the issues tendered. At the second trial, addi- 
tional and cumulative evidence was presented on the issue of 
defendant Young's continuing residence in New York (Con Edison 
and Telephone Company computer read-outs indicating that the 
service at 925 Union Street, Brooklyn, New York was continuously 
in the name of Elizabeth Young from 1974 to the present), Other 
similar evidence as to the lease and post office change of 
address forms had been introduced at the first trial and was 
reintroduced at the second trial. 

Under standards set forth by this Court in Kramer, 
the case at bar met the "same evidence" test, i.e.: 

"Offenses are not the same for purposes of the 

double jeopardy clause simply because they arise 

out of the same general course of criminal con- 

duct: they are the 'same' only when 'the evideuce 

to support a conviction upon one of them [the 

indictments’ would have been sufficient to warrant 

a conviction upon the other [citing cases]." at 


p. 913 


The real theory of the government in this prosecution 


was that the two defendants while continuously residing in 
Broo’lyn, New York, conspired and agreed to go t.;ether (or for 
one of them to go on behalf of both) to California for the 
purpose of obtaining weapons and bringing them into New York 
where they lived. This was the theory of the prosecution at 
both trials and was reflected in the court's charge to the jury, 
of which the following are excerpts which show how inextricably 
the court connected defendant Young with defendant Chin: 


"On the other hand, if you find this situation, 
that the defendant Young was a resident of California 
at the time she transported a weapon into the State of 
New York -- and I make no finding that she transported 
any weapon into the State of New York -- that's for 
you to determine and you must determine whether the 
Government proved that beyond a reasonable doubt -- 
but assuming that you find that she transported a 
weapon into the State of New York and at that time 
she was a resident of California but at that time 
the defendant Chin was a resident of the State of New 
York and that he aided and abetted -- as I will define 
that later -- the transportation into the State of 
New York and that he received a weapon while he was a 
resident of the State of New York that was transported 
from outside the State, then the mere fact that you 
must find the defendant Young not guilty by reason of 
failure to prove residence does not exculpate Mr. Chin 
because he doesn't benefit by her non-residence. 


"In order to prove the accused guilty of counts 
1, 3, 5 and 7, which are the counts charging trans- 
portation by a resident of the State of New York, the 
following essential elements of crime must be proven: 


"One, that the accused, at the times mentioned, 
was not a licensed importer, manufacturer, dealer or 
collector of firearms; 


"Two, that on or about the dates alleged the 
defendant purchased or otherwise obtained a firearm 
described in the particular count of the indictment; 


"Three, that on or about the dates alleged the 
defendant knowingly transported the firearm into the 
State of New York, and, 


"Four, that at the time the defendant trans- 
ported the firearm into the State of New York, the 
defendant was a resident of the Sate of New York. 


"The Government must prove all those four 
elements by proof beyond a reasonable doubt. 


"Now, thus far, I have not yet touched on the 
proof in the record or the lack of proof in the 
record and I will say now there is no proof in the 
record that the defendant Chin transported any weapon 
into the State of New York. 


"The proof is clear in the record that he was 
not in Califor-‘a. However, I will come to the aiding 
and abetting ute and you will consider whether he 
violated Sectiun 2, which, I repeated eight times and 

at is the aiding and abetting statute. 


". . . Section 2 of Title 18 . . . provides this: 


"Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 
procures its commissirca is punishable as a principal. 


"(b) Whoever willfully causes an act to be 
done which if directly performed by him or another 
would be an offense against the United States is pun- 
ishable as a principal. 


"So, the defendant Chin here is charged with 
aiding and abetting the transportation of the weapon 
or weapons. 


"In order to aid and abet another to commit a 
crime it is necessary that the accused willfilly asso- 
ciate himself in some way with the criminal venture and 
willfully pote lca pate in it as he would if it were 
something he wished to bring about. In other words, 


that he do it knowingly and voluntarily and not by pure 
accident. 


"An act is willfully done voluntarily and inten- 
tionally and with specific intent to do that which the 
law forbids. 


"Of course, you may not find an accused puilty 
iding and ebett rn: the commission of a crime 
ss_you find thar the crime was committed, that 


the essential e’ements of the crime were es- 


sn 


ablished. 


ee ees 


"The lay recognizes also that possession may 
be sole or joirt. .. 


"But for these purposes it doesn't matter as 
to the type of possession. If you find from the 
evidence in this case beyond a reasonable doubt that 
the weapons made the subject of the counts in this 
indictment were in the knowing possession of the de- 
fendants and you find that the particular weapon -- 
referring to the ones described in the counts -- the 
four weapons described in the eight counts of the 
indictment -- if you find that the weapons were 
brought into the State of New York from outside the 
State of New York, then you may infer from your 
finding of possession that the accused participated 
in the unlawful transportation." (emphasis supplied) 
(Il 783, 784, 793, 794) 

In so instructing the jury, the court below permitted 
the jury to find defendant Young guilty through her association 
with Chin. The jury could fine Chin guilty as an aider and 
abettor even if it found that Young was a resident of California. 
Then (with some degree of inconsistency), the jury was told that 
Chin could not be found guilty unless a crime had been committed. 
But, finally, the guilt of both defendants could be predicated 
on inferences which could be drawn from their unlawful possession 
of the weapons found in the apartment. 

Thus, when the jury found the defendant Young guilty 
along with the defendant Chin at the second trial, it did so on 


the same evidence which another jury had acquitted her of [the 


conspiracy count] and on which it had otherwise failed to agree. 


25. 


The standard of the "same evidence" was definitively 


discussed in Sealfon v. United States, 332 U.S. 575 (1948). 
Sealfon holds with the general rule that a person may be tried 
and convicted for both conspiracy and a substantive offense -- 
that they are separate and distinct offenses. Cf. Pierera v. 


United States, 347 U.S. 1 (1954), but puts a further gloss on that 
rule, 
In Sealfon, the defendant was tried first on a con- 


spiracy charge to defraud the government in a scheme to file a 
false invoice concerning a sugar rationing law. After the de- 
fendant's acquittal on the conspiracy charge, he was tried on 
the substantive offense of uttering the false invoices. The 
issue there -- similar to the one in the case at bar was 
"whether the jury's verdict in the conspiracy trial was a 
determination favorable to petitioner of the tacts essential 
to conviction." 

Said the court there, with particular applicability 
to the case at bar: 


"The instructions under which the verdict was 
rendered, however, must be set in a practical 
frame and reviewed with an eye to 21] the cir- 
cumstences of the proceedings. ... °> inter- 
preted, the earlier verdict precludr a ater 
conviction of the substantive offens. fhe 
basic facts of each trial were identical. ... 
Thus, the core of the prosecutor's case was in 
each case the same. ... There was, of course, 
additional evidence on the second trial adding 
detail to the circumstances leading up te the 
alleged agreement. . .. It was a secon at- 
tempt to prove the agreement which at each trial 
was crucial to the prosecution's case and which 
was necessarily adjudicated in the former trial 
to be non-existent. That the prosecution may 
not do." (322 U.S. 579, 580) 


Recently, the Eighth Circuit had made a similar hold- 
ing in United States v. Schaeffer, 510 F.2d 1307, 1313 (8 Cir. 


1975) cert. den. 95 S.Ct. 1975, 1980. See United States v. 
Cohen, 197 F.2d 27 (3 Cizx. 1952). 


Finally, Judge Friendly, in United States v. Sabella, 


272 F.2d 206, 212 (2 Cir. 1959) developed for this Circuit a ration- 
ale for the proscription of successive prosecutions on successive 
indictments even though under a different law: 


"The Fifth Amendment guarantees that when 
the government has proceeded to judgment on a 
certain fact situation there can be no further 
prosecution of that fact situation alone. The 
defendant may aot later be tried again on that 
same fact situation, where no significant addi- 
tional fact need be proved, even though he may 
be charged under a different statute. He may 
not again be compelled to endure the ordeal of 
criminal prosecution and the stigma of convic- 
tion. These are the plain and well understood 
commands of the Fifth Amendment in forbidding 
Gouble jeopardy. Here there was one sale of 
narcotics. The government should have but one 
opportunity to prosecute on that transaction. 
Although in such a prosecution it may join 
other charges based on the same f. « situation 
it may not have a succession of trials. sg 


CONCLUSION 


The order denying tne motion should be reversed and 


the indictment dismissed. 


August 3, 1976 Respectfully submitted, 


ELEANOR JACKSON PIEL 
Attorney for Defendant- 
Appellant ELIZABETH JANE 
YOUNG CHIN 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
75 CR 851 
-against- 
KENNETH RAYMOND CHIN and NOTICE OF APPEAL 
ELIZABETH JANE YOUNG a.k.a. 
ELISABETH JANE YOUNG CHIN 


Defendants. 


PLEASE TAKE NOTICE that the defendant, ELIZABETH JANE 
YOUNG CHIN, appeals to the Court of Appeals for the Second 
Circuit that certain order and decision of JUDGE JACOB MISHLER 
entered on June 16, 1976, denying her motion to dismiss the 


superceding indictment against her on the grounds of double > 


jeopardy, and on all other grounds including a continuing 


deprivation of due process of law. 


New York, N.Y. 
June 18, 1976 
Yours, 


ELEANOR JACKSON PIEL 
Attorney for ELIZABETH 
JANE YOUNG CHIN 


36 West 44th Street 
New York, N.Y. 10036 
212/682-8288 


To 

ETHAN LEVIN-EPSTEIN =SQ. 
Assistant United States Attorney 
Eastern District of New York 
Brooklyn, New York 11201 


FIRST TRIAL INDICTMENT 


27D:GWS:ms UNITED STATES DISTRICT COURT 
>. 753, 538 EASTERN DISTRICT OF NOW YORK 


UNITED STATCS OF AMERICA 
- against - 


KENNETH RAYMOND CHIN and 
ELIZABETH JANE YOUNG, 


Defendants. 


THE CRAND JURY CHARGES: 


COUNT I 


On or about and between July 29, 1975 and October 4, 
1975 within the Ez.tern District of New York and elsewhere, 
the defendants KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, 
did knowingly and wilfully conspire to commit an offense 
against the United States, namely, :o obtain firearms in 
Los Angeles, California, to wit: a U.S. Ml carbine, Serial 
Number 5487136; an Armalite AR 7 rifle, Serial Number 89474; 


an Armalite 150 i ; Number 12585; and an Armalite 


AR 180 rifle, Serial Number S-12590, and to transpert said 


firearms from Los Angeles, California into Brcoklyn, New 
York, the State where the defendants KENNETH RAYMOND CHIN 
and ELIZABETH JANE YOUNG did then resice, the defendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG not being 


licensed importers, manufacturers, dealers, or coliectors, 


First Trial Indictment A-8 


of said firearms, in violation of Title 1& United States 
Code, Section 922 (a) (3). 
In furtherance of said unlawful conspiracy and 
to further the objects thereof, the defendants KENNETH RAYMOND 
CHIN and ELIZABETH JANE YOUNG did commit the following: 


OVERT ACTS 


1. On or chout July 29, 1975, the dcfendant 
ELIZABETI! JANE YOUNG purchased a firearm, Serial Number S- 
12585 from Coles Sporting Goods, 1020 South La Brea Street, 
Inglewood, California. 

2. On or abovt October 4, 1975, the defendants 


rT RIND DT AYA “ae 78 ~ y3eN . wer - : 
KENN ETH RAYMOND CHIN and ELIZABETH! JANE YOUNG, did possess at 


J Union Street, Brooklyn, Now York, « rement 1B fenr (4) 


firearms, Serial Numbers 5487136, 89474, S-12585, and $-12590. 
(Title 18 United States Code, Section cp eh 


COUNT II 


From on or a) out August 15, 1975 to October 4, 1975, 
the exact dates being unknown to the grand jury, within the 
Eastern District of New York and elsewhere, the Gefendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, both residing 
at 925 Union Street, Brooklyn, New York, Apartment 4B and not 
being licensed importers, dealers, or collectors, did know- 
ingly and wilfully transport from California to Brooklyn, 

New York, four (4) firearms, namely, a U.S. Ml carbine, 


Serial Number 5487136; an Armalite AR 7 rifle, Serial Number 


First Trial Indictment 


Serial 
Number 


of California 


“(Title States Code Section 


FOREMAN > 


UNITED STATES ATTORNEY 


EASTERN DISTRICT OF NEW YORK 


SECOND TRIAL INDICTMENT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA SUPEPGEDING INDICTIENT 


- against - Cr. No. 75 CR 851 (s) ‘ 
(Title I8, U.S.C. 6§922(a) (s)- 
KENNETH RAYMOND CHIN, and 2) 
ELIZABETH JANE YOUNG, now 
known as "Elizabeth Jane 
Young Chin", 


Defendants. 


THE GRAND JURY CHARGES: 


COUNT ONE 

From on or about July 29, 1975 to October 4, 1975, 
the exact dates being unknown to the Grand Jury, within the 
Eastern District of New York and elsewhere, the defendants 
KENNT TH RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as 
"Flizabeth Jane Young Chin", both residing at 925 Union Street, 
Brooklyn, New York, Apartment 4-B, and not being licensed 
importers, dealers, manufacturers or collectors, did knowingly 
and wilfully transport, from California to New York, a firearm, 
to wit: an Armalite, AR-180, .223 caliber, semi-automatic rifle, 
serial number S-12585 which firearm had been purchased or other- 
wise obtained in California by the defendants. (Title 18, United 


States Code, Sections 922(#)(3) and 2). 


Second Trial Indictment 


COUNT TV0 
From on or about July 29, 1975 to October 4, 1975, the 
exact dates being unknown to the Grand Jury, within the Eastern 
District of New York and elsewhere, the defendants KENNETH 
RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as “ELlizaboth 


Jane Young Chin", both residing at 925 Union Street, Brooklyn, 


New York, Apartment 4-B, and not being licensed importers, dealers, 


manufacturers or collectors, Cid knowingly and wilfully recieve 


in New York, a firearm, to wit: an Armalite, AR-180, .223 caliber, 


semi-automatic rifle, serial number S-12585 which firearm had 
been transported from California to Brooklyn, New York by the 
defendants, after it had been puchased or otherwise obtained 
by them in California. (Title 18, United States Code, Sections 


922(a) (3) and 2). 


COUNT THREE 

From on or about August 12, 1975 to October 4, 1975, 
the exact dates being unknown to the crand Jury, within the 
Eastern District of New York and elsewhere, the defendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as 
"Elizabeth Jane Young Chin", both residing et 925 Union Street, 
Brooklyn, New York, Apartment 4-B, and not being licensed 
importers, dealers, manufacturers or collectors, did knowingly 
and wilfully transport, from California to New York, a firearm, 
to wit: an Armalite, AR-180, .223 caliber, semi-automatic rifle, 


serial number $-12590 which firearm had been purchased or other- 


Second Trial Indictment 


wise obtained in California by the defendants. (Title 18, 


United States Code, Sections %22(a)(3) and 2). 


From on or about August 12, 1975 to October 4, 1975, 
the exact dates being unknown to the Grand Jury, within the 
Fasterm District of New York and elsewhere. the defendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOuNG, now known as 
"Plizabeth Jane Young Chin", both residing at 925 Union Street, 
Brooklyn, New York, Apertment 4-B, and not being licensed 
importers, dealers, manufacturers or collectors, did knowingly 
and wilfully receive in New York, a firearm, to wit: an Armalite, 
AR-180, .223 caliber, semi-automstic rifle, serial number §-12590 


which firearm had been transported from California to Brooklyn, 


New York by the defendants, after it had been purcha.wsd or 


otherwise obtained by them in California. (Title 18, United 


States Code, Section $22(a) (3) and 2) 


COUNT FIVE 

From on or about July 1, 1975 to October 4, 1975, 
the exact dates being unknown to the Grand Jury, within the 
Eastern District of New York and elsewhere, the defendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as 
"Elizabeth Jane Young Chin", both residing at 925 Union Street 
Brooklyn, New York, Apartment 4-B, and not being licensed 
importers, dealers, manufacturers or collectors, did know 


ingly and wilfully transport, from California to New York, @ 
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firearm, to wit: an Armalite, AR-7, .22 caliber, semi-automatic 
rifle, serial number 89474 which firearm had been purchased 
or otherwise obtained in California by the defendants. (Title 


18, United States Code, Sections 922(a)(3) and 2). 


COUNT SIX 

From on or about July 1, 1975 to October 4, 1975, 
the exact dates being unknown to the Grand Jury, within the 
Eastern District of New York and elsewhere, the defendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as 
"plizabeth Jane Young Chin“, both residing at 925 Union Street, 
Brooklyn, New York, Apartment 4-B, and not being licensed 
importers, dealers, manufacturers or collectors, did knowingly 
and wilfully received in New York, a firearm, to wit: an 
Armalite, AR-7, .22 caliber, semi-automatic rifle, serial number 
89474 which firearm had been transported from California to 
Brookl-n, New York by the defendants, after it had been purchased 
or otherwise obtained by them in California. (Title 18, United 


States Code, Section 922(a) (3) and 2). 


COUT SEVEN 
From on or about July 1, 1975 tc October 4, 1975, 
the exact dates being unknown to the Grand Jury, within the 
Eastern District of New York and elsewhere, the daefendants 
KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as 


"Elizabeth Jane Young Chin", both residing at 925 Union Street, 


Brooklyn, New York, Apartment 4-B, and not being licensed im- 
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porters, dealers, manufacturers or collectors, did knowingly 
and wilfully transport, from California to New York, a fire- 
arm, to wit: an M-1l, .30 caliber Carbine, serial number 


5487136 which firearm had been purchased or otherwise obtained 


in California by the defendants. (Title 18, United States Code, 


Section 922(a)(3) and 2). 


COUNT EIGHT 

From or about July 1, 1975 to October 4, 1975, the 
exact dates being unknown to the Grand Jury, within the Eastern 
District of New York and elsewhere, the defendants KENNETH 
RAYMOND CHIN and ELIZABETH JANE YOUNG, now known as "Elizabeth 
Jane Young Chin", both residing at 925 Union Street, Brooklyn, 
New York, Apartment 4-B, and not being licensed importers, 
Gealers, manufacturers or collectors, did knowingly and wilfully 
receive in New York, a firearm. to wit: an M-l, .30 caliber 
Carbine, serial number 5487136 which firearm had been transported 
from California to Brooklyn, New York by the defendants, after 
it had been purchased or otherwise obtained by them in California. 


(Title 18, United States Code, Sections 922(a) (3) and 2). 


DAVID G. TRAGER 
UNITED STATES ATTORNEY 
EASTERN DISTRICT OF NEW YORK 


OPINION OF COURT BELOW DENYING MOTION TO DISMISS 
SUPERSEDING INDICTMENT 


75 CR 851 
UNITED STATES OF AMERICA 


-against- Memorandum of Decision 
and Order 


June 16, 1976 


Defendant Elizebeth Jane Young moves to dis- 
miss the superseding indictment filed April 19, 1976, on the 


ground that the acquittal after trial of the conspiracy 


count (Count One), of the prior indictment, collaterally 


estops the government from prosecuting on the superseding 


‘indictment. Altermatively, she moves to dismiss Counts 


mo ; 


Three and Four of the superseding indictment on the ground 


that prosecution on those counts would violate her fifth 


amendment right not for 


twice put in jeopardy of life and limb." 


Opinion of Court Below Denying Motion to Dismiss 
Superseding Indictment 


On November 11, 1975, the grand jury returned 


| indictment 75 CR 851, charging that on July 29, 1975, and 
| October 4, 1975, defendant conspired with Kenneth Raymond 
Chin to transport four (4) PA. from Los Angeles, 
California,to Brooklyn, New York, where Young and Chin 
' allegedly resided, in violation of 18 U.S.C. §§371, 922(a) 
(3). Two overt acts were alleged: (1) the purchase of an 
j Armalite rifle, serial number 12585; and (2) the possession 
of said four (4) firearms at 925 Union Street, Brooklyn, New 
York. Defendant and Chin were also cherged with transporting 
| the firearms from California to their residence in Brooklyn. 
Immediately prior to trial, the court granted the government's 
j Motion to sever the trials of Young and Chin. The govern- 
, Ment elected to proceed first ageinst Young. The jury re- 
: turned a verdict of not guilty on Count One and was unable 
to agree on a verdict on Count Two. The court thereupon 
| declared a mistrial on Count ‘wo. 
peeriners 
The weapons were identified as a United States M-1 carbine, 
serial number 5487136; an Armalite AR 7 rifle, serial 


number 89474; an Armalite 180 rifle, serial number 12590; 
and an Armalite 180 rifle, serial number 12585. 
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Opinion of Court Below Denying Motion to Dismiss 
Superseding Indictment 


The superseding eight-count indictment 
charges Young and Chin with the transportation and receipt 
of four firearms, i.e., an Armalite AR-180, serial number 
12585; an Armalite AR-180, serial number 12590; an Armalite 
AR 7, serial number 89474; and an M-1 carbine, serial 
number 5487136. 

During the trial of the first indictment, 
before charging the jury, the court struck the testimony 
concerning the Armalite 180 rifle, serial number 12590, 
on the ground that the government had failed to prove that 


/2 
Young had transported the weapon into New York. Defendant 


contends that this ruling was a determination precluding 


further prosecution for transporting and receiving the 
weapon as charged in Counts Three and Four of the super- 
seding indictment. The court's ruling striking the 
testimony-was an evidentiary ruling only, and did not 
determine the guilt or innocence of Young with respect to 
the crimes charged; therefore, the ruling does not bar 
prosecution for importing and receiving the subject weapon 


SS 


/2 

~ The government's proof showed only that Coles Sporting 
Goods Store in Caiifornia sold the gun to one Mark 
Choyei. Kondo and that it was found in defendant's 
home when the said weapon and others were seized 
pursuant to a search warrant. 


CPi bim——-6 9 TE ISH Bb 


Opinion of Court Below Denying Motion to Dismiss 
Superseding Indictment 


as charged in Counts Three and Four of the superseding 
indictment. 

Defendant further centends that the acquittal 
| ua the conspiracy count was a finding against the government 
| on the two issues presented in the superseding indictment as 

to each firearm, ie., (1) transportation into the State of 
13 
New York, and (2) receipt of the weapons by the defendants. 


In Pereira v. United States, 347 U.S. 1, 74 


| S.Ct. 358 (1954), defendants were convicted of three counts 


| of 1 fraud and conspiracy to commit the substantive crimes. 


' The Supreme Court indicated the extent to which double 

| jeopardy protects a defendent from convictions of both 
conspiracy and the substantive crime upon which the conspirac 
is based as follows: 


It is settled law in this country that the 
commission of a substantive offense and a con- 
spiracy to commit it are separate and distinct 

crimes, and a plea of double jeopardy is no de- 
fense to a conviction for both (citations 
omitted). Only if the substantive offense and 
the conspiracy are identical does a conviction 
for both constitute double jeopardy. 


Id. at 11, 74 S.Ct. at 364. 
The original indictment narrowly limited the 


charges to transporting firearms into New York State by a 


Sipvitedtnasemetchcentiic se antiiiitlectsin i aac bdnt 
the transportation charges are the odd _nunbered counts _ 
~ “while the réceivi are. 


Opinion of Coirt Below Denying Motion to Dismiss 
Superseding Indictment 
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resident of New York State, and conspiring to transport 
the weapons into New York State (Count One). Defendant 
/5 
understood the specific issues involved in both counts. 
Proof of importation into New York State is 
not essential to prove the conspiracy charge. Proof that 
defendant was a resident of the State of New York at the 
time of the importation is an essential element of the 
offense; for the conspiracy count, the govern- 
ment's burden on proof of residency was only to prove that 


the conspiracy contemplated that one of the conspirators be 


£ 


a resident of New York at the time of importation. 


The not guilty verdict on the conspiracy 


count does not bar prosecution of the substantive counts 


cherged in the superse g indictment, United States v. Zane, 


.2d 683, €91 (2d Cir. 1974); United States v. Kramer, 


2d 909, 913 (2d Cir. 1961). 
' aOR Rs 
Count Two was besed on the specific act of violating 18 
U.S.C. §922(2)(3) in that defendant was cherged in the 


languege of the section making it unlawful ". . . “ec 


transport into .. . the State where [s]he resid 
any firearm purchased or otherwise obtained by suc 
son outside that State... ." 

15 
Defendant's counsel argued ". . . th 
case .. . this is a case only conce 
transportation of a firearm (Tr. p. 


'?, Mim—4 8 7S FOm sea: 


Opinion of Court Below Denying Motion to Dismiss 
Superseding Injictment 


The motion to dismiss the indictment is in 


all respects denied, and it is 


SO ORDERED. 
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